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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Respondent,
vs.
DAYID LEON JOHNSON,
Appellant.

)
)
)
)
)
)
)
)
)

S.Ct. No. 39762
Minidoka County Case No.
CR-2005-2497

REPLY BRIEF OF APPELLANT

Appeal from the District Court of the Fifth
Judicial District of the State of Idaho
In and For the County of Minidoka

HONORABLE MICHAEL R. CRABTREE
District Judge

Robyn Fyffe
NEVIN, BENJAMIN, McKAY & BARTLETT LLP
303 West Bannock
P.O. Box 2772
Boise, ID 83701
(208) 343-1000

Idaho Attorney General
Criminal Division
P.O. Box 83720
Boise, ID 83720-0010
(208) 334-2400

Attorneys for Appellant

Attorneys for Respondent
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II. ARGUMENT IN REPLY

In Vacating Mr. Johnson's Judgment of Conviction and Sentence, this Court Nullified the
Order and Judgment Concerning Appellate Costs
During Mr. David Johnson's jury trial, the district court erroneously admitted evidence
under I.RE. 404(b), which affected his substantial rights and required reversal of his judgment of
conviction. State v. Johnson, 148 Idaho 664, 669-70, 227 P.3d 918, 923-24 (2010). Mr. Johnson
appealed this evidentiary ruling and, although he was appointed counsel, he was ordered to
reimburse the county for preparation of transcripts in conjunction with his appeal. Regardless of
whether the district court erred in initially ordering the reimbursement (an issue not presented in
this appeal), this Court nullified all orders ancillary to the judgment of conviction, including the
order that Mr. Johnson reimburse the county for the transcript, when it vacated the underlying
conviction. Accordingly, the district court erred in ruling that the order remained in effect and in
denying Mr. Johnson's motion to correct an illegal judgment.
In response, the State concedes that orders imposing restitution and fines are nullified
when a case is reversed on appeal but urges that an order requiring reimbursement for the cost to
prepare the transcripts is distinct. In support of its position, the State cites two cases - State v.

Shook, 144 Idaho 858, 861, 172 P.3d 1133, 136 (Ct. App. 2007) and State v. Hauser, 143 Idaho
603,613 n.6, 150 P.3d 296,306 n.6 (Ct. App. 2006) - that noted restitution orders are attendant
to the conviction and were thus vacated along with the convictions. These cases do not support
the State's position that an order requiring reimbursement for transcript preparation, entered by
the district court following the conviction, survives after this Court vacates the underlying
judgment of conviction.

To the contrary, the order to reimburse the county for the costs to prepare the transcript
shares characteristics with restitution orders. Like the November 2006 Order and Judgment
entered by the district court, a restitution order is entered separate from the judgment of
conviction, is based on factual findings distinct from guilt and is enforceable as a Judgment. Cf
LC.§§ 19-5304(6) & 19-5305 with R. (33691) p. 374. Although the order to reimburse was not
entered to reimburse the victim the way a restitution order is, the cost directly flowed from the
jury's guilty verdict

a verdict that was overturned due to the district court's erroneous

evidentiary ruling. The similarity between a restitution order and the order at issue in this case is
borne out by the State's initial assumption that the order was nullified by the reversal on appeal
and its attempt to seek those costs as restitution on remand following the subsequent conviction.

See R. (39762) Vol. 1, p. 8. Other than citing to Hauser and Shook, which indicate that
restitution orders do not survive after a judgment of conviction is vacated, the State has not
offered any argument or authority as to why the order requiring reimbursement for transcript
costs survives reversal on appeal while a restitution order does not.
The State also argues that the district court correctly concluded that the order to reimburse
for the payment of transcript remained valid because no rule or statute authorizes an award of
costs to the prevailing party in a criminal appeal. Respondent's Brief, p. 7-8; see also State v.

Thompson, 119 Idaho 67, 70,803 P.2d 973,976 (1989); State v. Peterson, 113 Idaho 554,556,
746 P.2d 1013, 1015 (Ct. App. 1987). However, as noted in Mr. Johnson's Opening Brief, the
question is not whether Mr. Johnson should have been awarded costs on appeal as the prevailing
party. Rather, the question is whether the order requiring Mr. Johnson to reimburse the county
for the transcript survived this Court's order vacating the underlying judgment of conviction.
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In his Opening Brief, Mr. Johnson argued that the equitable principles ofrestitution
should be applied in criminal actions to restore the successful appellant to the status quo ante the
trial court's erroneous ruling. Appellant's Brief p. 3-5; see also State v. Walker, 126 Idaho 508,
511, 887 P.2d 53, 56 (Ct. App. 1994); Cooper v. Gordon, 389 So.2d 318, 319 (Fla. Dist. Ct. App.
1980). The State offered no response to this argument and, thus, no further reply is required.
Finally, the State notes that an appeal from the November 21, 2006 order would not be
timely. However, the instant appeal does not present whether the district court was correct in
initially requiring Mr. Johnson to reimburse the county for the costs of the transcript. Rather, as
argued in the Opening Brief, the issue on appeal is whether the Order and Judgment requiring
Mr. Johnson to reimburse the county for the cost of the transcript was nullified when the
underlying judgment of conviction was vacated. As noted by Hauser and Shook, an order
ancillary to the judgment of conviction is nullified by this Court's order vacating that judgment
on appeal regardless of whether those orders were entered in error.
This Court's order vacating the judgment of conviction nullified the order requiring Mr.
Johnson to reimburse the county for transcript costs. Therefore, the district court erred in ruling
that the order remained in effect and in denying Mr. Johnson's motion to correct an illegal
judgment.
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III. CONCLUSION
Mr. Johnson respectfully asks that this Court reverse the district court's order indicating
the Order and Judgment remained in effect and the order denying his motion to correct an illegal
judgment.

Respectfully submitted this

d

day of May, 2013.

a?/1~

Robyn Fyffe
Attorney for David Johnson
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